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dismiss thatappellantshad not complied administrative agency must at least furnish 

with agency regulationsandexhaustedits state, district and county law libraries with 

administrative remedy in view of factual is- complete sets of pertinent agency rules and 

sueregardingwhetheror not the agency’s regulations; if it fails to do so its rules and 

regulations had been published.Williams v. regulations are without force and effect. Wil- t
State, 95 Idaho 5 ,  501 P.2d 203 (19723. liams v. State, 95 Idaho 5,501P.2d 203 (1972).


To satisfy the requirement that an agency 

rulingmust be madeavailable for public Public Utilities Commission. 

inspection in order to be given full force and Pursuant to this section and 8 61-501, the 

effect, an agency must file in its centraloffice public utilities commission mayissuerules 

a certified copy of each rule adopted by it as providing for procedures to be used in assur

required by I.C. $ 67-5204 and must “pub- ing compliance with the requirement for full

lish”all effective rules adopted by it as re- and adequate prefiling of applications. Inter

quired by I.C. $ 67-5205. Williams v. State, 95 mountain Pub. Utils.Gas Co. v. Idaho
Idaho 5,501 P.2d 203 (1972). Comm’n, 98 Idaho 718, 571 P.2d 1119 (1977).

In satisfyingits duty to publish its rules, an 

57-5251. Evidence -Official notice. -(1) The presidingofficer may 
exclude evidence that is irrelevant, unduly repetitious, or excludable on 
constitutional or statutorygrounds, or on thebasis of anyevidentiary 
privilege provided by statute or recognized in the courts of this state. All 
other evidence may be admitted if it is of a type commonly relied upon by 
prudent persons in the conduct of their affairs. 

(2) Any part of the evidence may be received in written form if doing so 
will expedite the hearing without substantially prejudicing the interestsof 
any party

(3) Documentary evidencemaybe received inthe form of copies or 
)excerpts,if the originalis not readilyavailable. Upon request, parties shall 
be given an opportunity to compare thecopy with the originalif available. 

(4) Official notice may be taken of: 
(a) any facts thatcould be judicially noticed inthe courtsof this state; and 
(b) generally recognized technical or scientific facts within the agency’s 
specialized knowledge. 

Parties shall be notified of the specific facts or material noticed and the 
source thereof, including any staff memoranda and data. Notice should be 
provided either before or during the hearing, and mustbe provided before 
the issuance of any order that is based in whole orin part on facts or 
material noticed. Parties mustbe afforded a timely and meaningful oppor
tunity to  contestand rebutthefacts or material so noticed. When the 
presiding officer proposes to  notice staff memoranda or reports, a responsi
ble staff member shallbe made availablefor cross-examination if any party 
so requests. 

(5) The agency’sexperience,technicalcompetence,andspecialized 
knowledge may be utilizedin the evaluationof the evidence. [1965, ch.273, 
3 10, p. 701; am. and redesig 1992, ch. 263 ,  3 36,p. 783.1 

Compiler’snotes.This section was for- (1985); Department of Health & Welfare v. 
and P.2d 992mer]? compiled as $ 67-5210 was Sandoval 113 Idaho 186. 742 (Ct. 


amendedand redesignatedas $ 67-5251 by App. 1987). 

$ 36 of S.L. 1992,ch. 263, effective July 1, 

1993. analysis 

Cited in: Shokal V. Dunn, 109 Idaho 330, Evidence. 
707 P.2d 441 (1985): Idaho State Ins. Fund v. Exhibits. 
Hunnicutt 110 Idaho 257. 715 P.2d 927 Failure to object. 
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Hearsay. 

Judicial notice. 

Medical indigency 

Official notice. 

Oral testimony judiciallycognizable. 

Testimony. 


Evidence. 

The pharmacist’s conviction for possession 


of drug paraphernalia. which was a ground

for discipline under subdivisions ll)(c)3 and 

(l)(f,
of 4 54-1726, was not subject to collat
eral attack in an administrative agency ac
tion, and the judgment of conviction for POS
session of drug paraphernalia was admissible 
under this section. Brown v. Idaho State Bd. 
of Pharmacy, 113 Idaho 547,746 P.2d 1006 
(Ct. App. 1987). 

Exhibits. 
An unemployment compensation claimant 

was not prejudicedby the admission of exhib
its, where there was absolutely no indication 
that the appeals examiner or the Industrial 
Commission relied to any extenton the exhib
its, butto the contrary, theCommission relied 
exclusively on the claimant’s statements 
made at the hearingson the record. Guillard 
v. 	 Department of Emp., 100 Idaho 647, 603 
P.2d 981 (1979). 

Failure to Object. 
Whentheclaimant didnot object when 

certainexhibitswereintroducedintothe 
;	record by theappealsexaminer,thereafter 

the referee andtheIndustrialCommission 
were requiredto include such exhibitsas part 
of the record of the proceedingsbefore the 
Commission. Guillard v. Department of Emp., 
100 Idaho 647, 603 P.2d 981 (1979). 

Hearsay. 
The liberality as  to the admission of evi

dence allows hearsay evidence to be admitted 
in hearingsbefore the IndustrialCommission 
at thediscretion of the hearingofficer Hoyt v. 
Morrison-Knudsen Co., 100 Idaho 659,603 
P.2d 993 (1979). 

Judicial Notice. 
Undersubdivision (4) of thissection,a 

county commission was entitled to take judi
cial notice of its own county ordinances deal
ing with planningand zoning, anddistrict 

Dep’t of Law Enforcement v. Engberg, 109 
Idaho 530,706 P.2d 935 (Ct. App. 1985). 

Thefact thatthe proposeddecision and 
order on the company’s application for a water 
permit mentioned the post hearing creationof 
a ground water unit did not taint theopinion, 
because creation of the unit was acognizable 
fact which theDepartment of Water Re
sources was entitled to take notice of under 
subsection (4) of thissection,andthe pro
posed decision and order provided the com
pany with notice that the existenceof the unit 
wasincluded in thedepartment’s delibera
tions, and the company made no objection or 
request for an additional hearing, pursuantto 
Q 42-170M3). to meet the new information 
concerning the unit. CollinsBros.COQ. V. 
Dunn, 114 Idaho 600, 759 P.2d 891 (1988). 

Medical indigency 
An applicant for medical assistance bears 

the burden of proving medical indigency In
termountainHealthCare, Inc. v. Board of 
County Comm’rs, 107 Idaho 248,688 P.2d 260 
(Ct. App. 19841, rev’d on other grounds, 109 
Idaho 299,707 P.2d 410 (1985). 

Official Notice. 
Where the public utilities commission took 

into consideration historical development of 
electrical rate structuring and made its con
siderations in light of current political, eco
nomic and environmental realities, it did not 
contravene 6 67-5209 and this section as to 
matters which may be officially noticed in a 
proceeding. Grindstone Butte Mut. CanalCo. 
v. Idaho Pub. Utils. Comm’n, 102 Idaho 175, 
627 P.2d 804 (1981). 

Oral Testimony Judicially Cognizable. 
Wheretwocost of servicestudieswere 

subject of oraltestimonybutnotadmitted 
into evidence, the public utilities commission 
hadthemavailable for considerationsince 
they werejudiciallycognizableunderthis 
section. Grindstone Butte Mut. Canal Co. V. 
Idaho Pub. Utils. Comm’n,102 Idaho 175,627 
P.2d 804 (1981). 

Testimony. 
The blanket requirementof the county com

missioners, for presentation of “expert” testi
mony in determining medical indigency the 

v. Canyon County Comm’rs, 106 Idaho 436, 
680 P.2d 537 (1984). 

The examiner did not errin taking judicial 
notice of the defendants’ beer and liquor li
censes where the Idaho Department of Law 
Enforcement is the agency which issued the 
license numbers to the defendants, the defen

court erred in concluding otherwise. Hubbard	necessity for medical treatment, and the rea
sonableness of the hospital bills, is notneces
sarily correct; thetype of testimonywar

can beranted only determined on 
consideration of the facts in each case. IHC 
Hosps. v. Board of Comm’rs, 108 Idaho 136, 
697 P.2d 1150, overruled on other grounds sub 
nom. IntermountainHealthCare, Inc. v. 

dants’ record in this case contained a copy of Board of County Comm’rs,108 Idaho 757,702 
the defendants’ licenses and the defendants P.2d 795 (1985). 
presented noevidence to disputethat they Opinions of Attorney General. This act 
were the holders of the two licenses. State, applies to contested cases; 18 month perma-
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nency planning dispositional hearings held ground of self-incrimination, as to member

pursuanttothe Adoption Assistanceand ship in or connection with party, society, or 

Child Welfare Act of 1980, 42 USC 675i5J. do similarorganizationorgroup.19 A.L.R.2d 

not fall within the scope of “contested cases” 400. 

as defined in theAdministrativeProcedure Privilege applicable to judicial proceedings

Act. OAG 88-9. asextending to administrative proceedings.


Collateral References. Determinationby 45 A.L.R.2d 1296. 

board on its own knowledge, without expert Admissibility inadministrative proceed

evidence,in proceeding for revocation of li- ings of surveys orpolls of public or consumer’s 
cense of physician. 6 A.L.R.2d 675. opinion, recognition, preference, or the like.

Administrative decision or finding based on 76 A.L.R.2d 633.
evidence securedoutside of hearing,and Comment note on hearsay evidence in prowithout presence of interested party or coun- ceedings before state administrativeagensel. 18 A.L.R.2d 571. 

Right of witness to refuseto answer, on the cies. 36 A.L.R.3d 12. 

67-5252. Presidingofficer - Disqualification. - (1) Except as 
provided in subsection(4) of this section, any party shall have the right to 
one (1)disqualification without causeof any person servingor designated to 
serveaspresiding officer, andanypartyshallhavearight t o  move t o  
disqualify for bias, prejudice, interest, substantial prior involvementin the 
matter other thanas a presidingofficer, status as an  employee of the agency 
hearing the contested case, lack of professional knowledge in the subject 
matter of the contested case,or any other cause providedin this chapter or 
any cause for which a judge is or may be disqualified. 

(2) Any party may petition for thedisqualification of a person serving or 
designated to serve as presiding officer: 

(a) within fourteen (14)days after receipt of notice indicating that the 
person will preside at the contestedcase; or 
(b) promptly upon discovering facts establishing grounds for disqualifi
cation, whichever is later. 

A n y  party may assert a blanketdisqualification for cause of all employeesof 
the agency hearing the contested case, other than theagency head, without 
awaiting designation of a presiding officer. 

(31 A personwhose disqualificationfor cause isrequested shall determine 
in writing whether to  grant the petition, stating facts and reasons for the 
determination. 
(4)Where disqualification of the agency head or a member of the agency 

head would result in an inabilityto decide a contested case, the actionsof 
a provisionsthe agency head shallbe treated as conflictof interest under the 

of section 59-704, Idaho Code. 
(5) Whereadecision isrequired to be renderedwithinfourteen (14) 

weeks of the date of a request for a hearing by state or federal statutes or 
rules and regulations, no party shall have the right to  a disqualification 
without cause.[I.C., 4 67-5252, as  added by 1992, ch.263,s 37, p. 783; am. 
1993,ch. 216, 9 109, p. 587.1 

Compiler’s notes. Sections 108 and110 of 
S.L. 1993, ch. 216 are compiled as $6 67-5250 
and 67-5273. respectively. 
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67-5253. Ex parte communications. -Unless required for the dis
position of ex parte matters specifically authorized by statute, a presiding 
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officer serving in a contestedcase shall not communicate, directly or 
indirectly regarding any substantive issue in the proceeding, with any 
party, except upon notice and opportunityfor all parties to  participate in the 
communication. [1965,ch. 273, 5 13, p. 701; am. and redesig. 1992, ch. 263, 
!j 38,p.783.1 

Compiler’s notes. This section was for- Cited in: Department of health & Welfare 

merlycompiled as  8 67-5213 andwas v. Sandoval, 113 Idaho186,742 P.2d 992 (Ct.

amendedandredesignatedas 6 67-5253 by App. 1987).

0 38 of S.L. 1992, ch. 263, effective July 1. 

1993. 


67-5254. Agency action against licensees. -(1) An agency shall not 
revoke, suspend, modify, annul, withdraw or amend a license, or refuse to  
renew a license of a continuing nature when the licensee has made timely 
and sufficient application for renewal, unless the agency first gives notice 
and an opportunity for an appropriate contested casein accordance with the 
provisions of this chapter or other statute. 

(2) When a licensee has made timely and sufficient application for the 
renewal of a license with reference to  any activityof a continuing nature, the 
existing license does notexpire until the application has beenfinally 
determined by the agency, and, in case the application is denied or the terms 
of the new license limited, until the lastday for seeking review of the agency 
order or a later datefixed by a reviewing court. 

(3) This section does not preclude an agency from: 
(a) taking immediate action to  protect the public interest in accordance 
with section 67-5247, Idaho Code; or 
(b) adopting rules, otherwise within the scope of its authority, pertaining 
t o  a class of licensees, including rules affecting the existing licenses of a 
class of licensees. [1965, ch. 273, 6 14, p. 701; am. and redesig. 1992, ch. 
263, 5 39,p. 783.1 

I .. . 

Compiler’s notes. This section was for
merly -compiled as  67-5214 andwas 
amendedandredesignatedas Q 67-5254 by
Q 39 of S.L. 1992. ch. 263, effective July 1, 
1993. 

analysis 


Due process. 

Suspension of license. 

-Effect of bankruptcy stay. 

Suspension prior to hearing. 


Due Process. 
Department of Insurance had both subject 

matter and personal jurisdiction in proceed
ing; because the issueof the effect of the lack 
of a warning letter was not raised until ap
peal, after insurance agent had received no
tice of theDepartment’sallegations,pre
sented evidence and received a ruling. there 
was no merit to insurance agent’s dueprocess 
assertion. Knight v. Department of Ins.. 123 
Idaho 645, 862 P.2d 337 (Ct. App. 1993). 

Suspension of License. 

-Effect of Bankruptcy Stay. 
The exception under 11U.S.C.362(b)(4)to 

theautomaticstaygrantedwithregard to 
bankruptcy proceedings operated in favor of 
theDepartment of Insuranceinamatter 
involving the suspension and revocationof an 
insuranceagent’slicensewheretheagent 
filed for bankruptcy prior to the suspensionof 
his license andprior to theinstitution of 
proceedings to revokesame;wherethe De
partment of Insurance contended that it was 
seeking the revocation of agent’sinsurance 
license based solely on his alleged fraudulent 
activities, the court was willing to accept the 
State’s representations, however, if it were to 
appear that the purposeof the administrative 
proceedings was to collect premiums allegedly 
withheld by agent for his own use to compen
sate theagent’s victims, such activitieswould 
likelyexceed the scope of the 5 362(b)(4) 
exception. In re Fitch, 123 Bankr. 61 (Bankr. 
D. Idaho 1990). 



under 

I

I 
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Suspension Prior  to  Hearing.  sion effectively terminatedthe owners’ Cor i 
Where substantial evidence existed that an provisional and adversely affected Cor 1license 

emergency situationexisted at alicensed their economic interests, such interests were Der j 
shelter home, the hearing officer’sdecision to of lesser importance than the safety and we]- a j  
suspend the license priortothescheduled fare of theresidents. Van Orden v. State, Dis i 
hearings required by Q 39-3303 and this sec- Dep’t of Health & Welfare. 102 Idaho 663,637 Dis 
tion did notdeny the shelter’s owners proce- p.2d1159 (1981). Err 
dural due process. since. even if the suspen- Evi 

Ex: ; 

67-5255. Declaratory rulings by agencies. - (1)Any person may Exi i 
Finpetition an agency for a declaratory ruling as to  the applicability of any Fin 

order issued by the agency. Me 
(2) A petition for a declaratory ruling does not preclude an agency from 	 R e c  

Rerinitiating a contested case in the matter. Rer 
(3) A declaratory ruling issuedby an agency under this section is a final Re\ 

agency action. [I.C., 9 67-5255, as added by 1992, ch. 263, 9 40, p. 783.1 	 Rig I 
sco  1 
Sta j

Compiler’s notes. Section 41 of S.L.1992, s u i
ch.263 Contained repealsand Q 32 is com- Tri: 
piled as Q 67-5270. ZOr. 

-” 

67-5256 -67-5269. [Reserved.] In 1 

p. 
cou67-5270. Right ofreview. -(1) Judicial review of agency action shall cou 

be governed by the provisions of this chapter unless other provisionof law cou 
is applicable to the particular matter. Lar 

I (2) A person aggreived by final agency action other than an order in a (19’ 

contested case is entitled to judicial review this chapter ifthe person 
complies with the requirementsof sections 67-5271 through 67-5279, Idaho the 
Code. forr 

(3) A party aggrieved by a final order in a contested case decided by an dec 

Bri 


agency other than the industrialcommission or thepublic utilities commis- Ida 

sion is entitledto  judicial review under this chapterif the person complies I 


was
with the requirements of sections 67-5271 through 67-5279, Idaho Code. Ad1

[I.C., 3 67-5270, as added by 1992, ch. 263, 9 42, p.783.1 ciai 

-	 Compiler’s notes. Section 41 of S.L. 1992, 
ch.263containedrepeals and Q 40 is com
piled as 0 67-5255. 

Sec. to Sec. ref. Sections 67-5270 through 
67-5279 are referred to in 8 41-227. 

Inadequate Findings of Fact. 
Where the Departmentof Health’s findings 

of fact were inadequate to support itsdecision 
that nursing homeexceeded Medicaidpercen
tile caps was due to inefficient operation the 
matter was remanded to the Department of 

T’h c 

HealthwithinstructionsthattheDepart- cou 
ment should makespecificfindings of fact and I tior 
conclusions of law with respect to the ques- Par 
tions of whether nursing home wasefficiently 
operated and to what extent its costs above I role 
the percentile cap were justified based solely del( 
upon the present evidentiary record, without ma
the takingof any new or  additional evidence. was 

uncIdaho City Nursing Home v. Department of I wasHealth, 124 Idaho 116, 856 P.2d 1283 (1993) Ad1decision under former § 67-5215. law 
Cor 

decisions UNDER LAW v. ,cPRIOR 
Ida 

analysis Agency.
Appeals.

In general. Application. sior 
Bo: 

v 



I 	 Conclusions of law. 
Contested case. 
Denial of application for medicalindigency

assistance. 
scharge of employee. 

discretion of commission. 
Erroneous advice provided by agency. 
Evidence. 
Examination of record. 
Exhaustion of administrative remedies. 
Final decisions. 
Findings. 
Method of review. 
Record of agency proceedings. 
Remand. 
Remand to administrative board. 
Reversal. 
Right to judicial appeal. 
Scope of review. 
Standard of review. 
Subdivision plat applicant.
Trial de novo. 
Zoning.
-Aggrieved person. 

In General. 
An appeal, which was notfiled in either the 

county in which a hearing was held or in the 
countyinwhichafinaldecisionwasmade, 
could notbe perfected. Briggsv. Golden Valley 
Land & Cattle Co., 97 Idaho 427,546P.2d 382 
(1976). 

agencycy.
pubsection (3) of 0 23-1015 did not make 
ie county and “agencyn for the purposes of 

former lawsso as  to grantjudicial reviewof a 
decision to a person other than an applicant. 
Briggs v. Golden Valley Land& Cattle Co., 97 
Idaho 427, 546 P.2d 382 (1976). 

Under former law theBoard of Corrections 
was not anagency within themeaning of the 
Administrative Procedures Act, and the judi
cial reviewprovision did notapply to it. 
Therefore, there was no appeal to the district 
court from decisions of the Board of Correc
tions. Carmanv. State, Comm’n ofPardons & 
Parole, 119 Idaho 642, 809 P.2d 503 (1991). 

When the Commission of Pardons and Pa
role wasexercising the powers andduties 
delegated to it by the Board of Corrections in 
matters involvingparole andprobation,it 
was exercising powers granted to the Board 
under Idaho const., Art- 10 5. Therefore, it  
was notan “agency” within the meaningof the 
AdministrativeProcedures Act, andformer 
lawinapplicabletoaparole decision of the 
Commission of Pardons and Parole. Carman 
v. State, Comm’n of Pardons & Parole,119 
Idaho 642, 809 P.2d 503 (1991). 

Appeals.
Given the close alignment of the Commis-
In of PardonsandParole with theIdaho 

board of Corrections, the fact that the Corn

mission was exercising the parole power del
egated to it by the Board, and the fact that the 
legislature found it necessary to specifically
give authority to the Commission to promul
gate regulations pursuantto the Administra
tive Procedures ac t  in U 20-223(a), the Su
preme Court of Idaho concluded thatthe 
Commission’s paroleand probation functions, 
as werethose of the Board of Corrections 
before it, were exempt from the appeal provi
sion of former law. Carman v. State, Comm’n 
of Pardons & Parole, 119 Idaho 642,809 P.2d 
503 (1991). 

Application.
The30-dayfilingdeadlineinformerlaw 

applied to the period of time allowed forfling 
a petition for judicial review in district court 
after afinal decision of the administrative 
agency and did notapply to limit the time 
within which to request a hearing before the 
board of county commissioners. University of 
Utah Hosp. v. Minidoka County,120 Idaho 91, 
813 P.2d 902 (1991). 

Conclusions of Law. 
The finding of county commissioners that  

proposed change in zone classification was in 
accordance with the intent and policy of the 
comprehensive plan was not a findingof fact, 
but rather a conclusion of law which if erro
neous could be corrected on judicial review. 
Love v. Board of County Comm’rs, 105 Idaho 
558, 671 P.2d 471 (1983). 

Contested Case. 
The Department of Employment was not 

required or entitledto appeal the findings and 
recommendations of the Commission of Hu
man Rights, since a hearing before the Com
mission on asexdiscriminationclaim,held 
before the Commission was granted authority 
to issueorders,was nota“contested case.” 
Hoppe v. nichols, 100 Idaho 133.594P.2d 643 
(1979). 

Decision of Board of County Commissioners 
denying hospital its right to any notices re
quired to be given under the Idaho Medical 
indigency Statutes, including notice of denial 
or notice of partial denial for county medical 
aid was not reviewable sinceit did notinvolve 
a contestedcase. Idaho FallsConsol. Hosps.v. 
Board of County Comm’rs.104 Idaho 628,661 
P.2d 1227 (1983). 

Denial of Application for Medical 
indigency Assistance. 
Although thelegislature clearly provided 

that a petition for judicial review to the dis
trict court must be filed within 30 days after 
anadministrative agency’s final decision, 
both the Administrative Procedure Act and 
the Medical indigency Act made no provision 
as  to the time withinwhich a hospital, health 
care provider or applicantfor assistance must 
request a hearingbefore the board of commis-



aftermers its application for medical 
.digency assistance had been denied. In the 

absence of a county ordinance adopting the 
guidelines, or any guidance or direction from 
the legislature as to the time within which a 
request for hearing mustbe made after denial 
of the application, thelegislature did not 
intend to set a specific time limit withinwhich 
a request for hearing must be made. Univer
sity of UtahHosp. v. MinidokaCounty, 120 
Idaho 91,813 P.2d 902 (1991). 

Discharge of Employee. 
Where the evidence inthe record supported 

board of education’sfindings thatcampus 
security chief‘s conduct, which included use of 
racial slurs duringconversationswith re
porter, evidenced traits of employment incom
patibility and that it adversely affected the 
welfare of college, the board’s conclusion that  
“good cause existedto discharge him, was not 
arbitrary, capricious, or an abuse of discre
tion. Allen v. Lewis-Clark State College, 105 
Idaho 447, 670 P.2d 854 (19833.. 

Discretion of Commission. 
The fact that  no harm came to the clients 

involved, andthatrestitution was subse
quentlymade to the formerbrokerdid not 
--.le out suspension of a broker’s license; and 

\e the Real Estate Commission had the 
:er to revoke the broker’s license for viola

tion of its regulations, a five-month suspen
sionwas not anabuse of discretionwhich 
would requirereversal.Staff of Idaho Real 
Estate Comm’n v. Parkinson,100Idaho96, 
593 P.2d 1000 (1979). 

The failure to include medical expenses in 
the determination of a budget deficit was not 
arbitrary andcapricious. Hayman v. State, 
Dep‘t of Health & Welfare, 100 Idaho710.604 
P.2d 724 (1979). 

Erroneous AdviceProvided by Agency. 
where applicants for zoning change made 

attempts to  determine the statusof their first 
application and were informed by the county 
that they would have to submit a new appli
cation, sincea member of the public pursuing 
an action before an agencyshould not be 
penalized for following erroneous advice given 
by the agency and there was nothing in the 
record evidencing an intent by applicants to 
relinquish their rights under the first appli
cation for zoning change, they did not waive 
theirright to appealwithrespecttosuch 
application. Soloaga v. Bannock County, 119 
Idaho 678, 809 P.2d 1157 (Ct. App. 1990). 

ence. 
.hough evidence of the city council’s prior

approval of applications for rezoningby other 
developers was not in the original record of 
the city council hearing a t  which the council 
denied the plaintiff developer’s rezoning ap

405 

tiona
plication, the reviewing court could properly and r
consider the evidence about the other appli- sion-c
cations since the informationwas of public idaho
record a t  the time of the plaintiffs hearing 

w t ,
before the city council, the city council was only T
certainly aware of its own previous actions in rezor. I
approvingthoseother applications, and, in decis- ’ 
fact, the city council had stipulated that the cial, c Ifacts concerning the other applications were ing c
true and correct. Workman Family Partner- subst iship v. City of Twin Falls, 104 Idaho 32, 655 ronecP.2d 926 (1982). Comr i 

1In situations where no proceduralirregu
larities before the administrativeagency were (1986 1 

WI i
alleged and the case heard as an administra- ofco1 jtive appeal, the hearing must be confined to medic 1
the record; admittingadditional evidence board j
whenprocedural irregularities werenotal

leged in essence results in an impermissible regar 


trial de novo. Clow V. Board of County issue: 


Comm’rs, 105 Idaho 714, 672 P.2d 1044 sugge 

(1983). would 


Generally, a review isconfined to the record not p1 

unless there were alleged procedural irregu- expar 

larities before the agencyand under those tal‘s r 

circumstances the statute stated that proof dure. 

may be taken in the court; accordingly, where Coun. 

the issues in a particular action were limited 1062 

and no procedural irregularities before the Dis 

agency were alleged by the parties before or evide: 

during the appeal hearing, the district court the F 

erred when it admitted additional evidence involve 

and enteredfindings of fact andconclusions of should 

law, even if the parties had agreed to allow on tk  

the court to hear additional evidence, since applic 

former law required that any additional evi- count 

dence be presented before the agency. Clow v. mora: 

Board of County Comm’rs. 105Idaho 714,672 ings T 


P.2d 1044 (1983). or cor 

Where a developer appealed to the district the a! 


court from an adverse decision by the county the a 

board of commissioners on his rezoningappli- dural 

cation, the district court did not err in refus- Coun. 

ing to allow- thedeveloper to augmentthe APP. 

record before the district court with minutes Example
of previous planning and zoning commission tvh

meetings, where the developer madeno appli- medic
cation to the court to present additional evi- vices.
dence as required by former law did not show provic

why the evidence was not presented at the compl

hearing before thecounty commissioners. of voi
Drake v. Craven, 105 Idaho 734, 672 P.2d requir
1064 (Ct. App. 1983). requir
Under former law, the district court erred sion’s

in permitting additional evidence to be sub- rehab
mitted on appeal; if the additional evidence sti tut  
was material and there was good reason for violat.
failure to present it at the proceeding before i division
the board of commissioners, former law per- unlaw
mitted the district courtto order the takingof nothing
the additional evidence by the agency, which view c 

may then modify its findings and conclusions I 

consic
based upon the additionalevidence. However, Educ.
the districtcourtcould not hearthe addi-




and 

I t tionalevidence forthefirsttime on appeal 
and make its own findings of fact and conclu
sions of law. Dales v. BlaineCounty, 108 
Idaho 614, 701 P.2d 234 (1985). 

Wheretheapplicants’propertywasthe 
only property in the area which had not been 
rezoned, the board of county commissioners 
decision to rezonetheproperty as  commer
cial, even though it was contrary to the exist
ingcomprehensiveplan,wassupported by 
substantial evidence and was not clearly er
roneous. Ferguson v. Board of County 

110 IdahoComm’rs, 785, 718 P.2d 1223 
(1986). 

Where, inthe hospital’s appeal of the board 
of county commissioners’ denial of funds for 

indigency themedical transcript of the 

117 Idaho 126, 785 P.2d 690 (Ct. App. 1990). 

Exhaustion of Administrative Remedies.  
State employees not able to appeal a griev

ance to thePersonnel Commission had ex
hausted all administrativeremediesavail
able within the agency and were entitled to 
judicial review under the State Administra
tive Procedure Act. Sheets v. Idaho Dep’t of 
Health & Welfare, 114 Idaho 111, 753 P.2d 
1257 (1988). 

In routine tax assessment complaints, the 
pursuit of statutory administrative remedies 
isa conditionprecedent to judicial review, 
however, the rule that administrative reme
diesmust be exhausted before thedistrict 
court will hear a case is a general rule has 

board’s hearing contained an extended debate beendeviated from in some cases. Fairway 
regarding the board’s authority to limit the Dev. Co. v. BannockCounty,119 Idaho 121, 
issues before it,andthehospitaldidnot 804 P.2d 294 (1990). 

The exceptions to the exhaustionof adminsuggest what other evidenceof irregularities istrativeremediesdoctrinedidnotapplywould have been submitted, the hospital was where the issue was the correctness of taxnot prejudiced bythe districtcourt’s refusal to assessments. In such a case, the district courtexpand the record by entertaining the hospi
tal’s proffer of alleged irregularities inproce
dure. universiy of Utah Hosp. v. Board of 
CountyComm’rs, 113 Idaho 441, 745 P.2d 
1062 (Ct.App. 1987). 

District court properly admitted extraneous 
evidence relevant to procedural deficiency in 
the process of determiningwhetheraction 

for changeinvolving applicationzoning 
should be remanded for final determination’ on themeritswhere,aftermakinginitial 
application, wereapplicants informed by 
county that such application was voided by 
moratorium,thecountyconducted no hear
ings nor were there ever any findings of fact 
or conclusions of law entered with respect to 
the application, for ineffect the suspensionof 
the application by the countywasa proce

irregularity.dural Soloaga v. Bannock 
County,119 Idaho678,809 P.2d 1157(Ct. 
App. 1990). 

Examination of Record. 
Where the recordon appeal indicatedthat a 

medically disabled plaintiff was afforded ser
vices, education and a rehabilitation plan as  
provided by law and that the plan was not 
completed by plaintiff although the Division 
of Vocational Rehabilitation did everything 
required of it, there was nothing in therecord 
requiring reversal or modificationof the divi
sion’s decision denying him further vocational 
rehabilitation benefits as there were no con
stitutional or statutory provisions that were 
violated, the decision was not in excessof the 
division’s or agency’s authority, there wereno 
unlawful procedures followed by the division; 
nothing in the record constitutederrorin 

, 	 view of the evidence submitted and the record 
considered as a whole. Fullerv. State Dep’t of 
Educ. Div. of Vocational Rehabilitation, Inc.. 

didnotacquiresubject matterjurisdiction 
until all theadministrativeremedieshave 
been exhausted. Fairway Dev. Co. v. Bannock 
County, 119 Idaho 121, 804 P.2d 294 (1990). 

Final Decisions. 
Where letters from county officials to peti

tioners for zoning change referred to initial 
zoning application as being voided by zoning 
moratorium and informed them that the pro
cess initiated by their first application had 
been truncated, they contained nothing set
ting forth facts or conclusionsof law regard
ing the first application for a zoning change, 
and thus they were notfinal decisions and did 
not trigger the limitation period provided for 
in former law. Soloaga v. Bannock County, 119 
Idaho 678, 809 P.2d 1157 (Ct. App. 1990). 

Findings. 
Where an incorrect standard of proof was 

applied by the hearing officer in a hearing to 
determine eligibility for aid to dependent chil
dren, the district court erred in substituting 
its own findings and the case had to be re
manded to an administrative hearing officer 
to resolve a conflict in the evidence. Tappen v. 
State, Dep’tof Health & Welfare, 98 Idaho 
576, 570 P.2d 28 (1977). 

Judicial review of an administrative order 
is confined to the record under former law; 
accordingly, a district court improperly sub
stituted itsown findings of fact for those made 
by a hearing officer where the review of the 
district court was made on the record of the 
administrative officer and the findings of the 
hearing officer were clear,concise, dispositive 
and supported by the evidence. Van Orden v. 
State, Dep’t of Health & Welfare. 102 Idaho 
663,637 P.2d 1159 (19811. 

If there were no findings of fact andconclu-
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zoningchange including the initial applica
’ion, applicantsconceded thattheirrights 
under the first application were never placed 
in issue during the 1985 proceedings because 
the county had made it clear it hadexpected 
them toproceed underthe 1984 ordinance 
and the record demonstrated the county con
sideredinitialapplication as void, itwas 
unnecessary for applicants to exercise an act 
of futility by reasserting their rights under 
the initial application during theproceedings 

tions relating to the firstapplicationwere 
properly preserved for an appeal. Soloaga v. 
BannockCounty, 119 Idaho 678,809 P.2d 
1157 (Ct. App. 1990). 

-Aggrieved Person. 
A municipality ortown was deemedto be an 

aggrieved person”within themeaning of 
former law when appealing a decision of its 
zoning appeals board.City of Burley v. 
McCaslin Lumber Co., 107 Idaho 906,693 

under the1984 application and thus the ques-P.2d 1108 (Ct. App. 1984). 

67-5271. Exhaustion ofadministrative remedies.-(1) A person is 
not entitled to judicial review of an agency action until that person has 
exhausted all administrative remedies requiredin this chapter. 

(2) A preliminary, procedural, or intermediate agency action or rulingis 
immediatelyreviewableifreview of the final agencyactionwouldnot 
provide an adequate remedy. [I.C., 0 67-5271, as added by 1992, ch. 263,
9 43, p.783.1 

Sec. to sec. ref. Sections 67-5271 throughThis section is referred to in 8 67-5273. 
67-5279 are referred to in 9. 67-5270. 

67-5272. Venue -Form of action. - (1) Except when required by 
other provision of law, proceedings for review or declaratory judgmentare 
instituted by filing a petition in the district courtof the countyin which: 
‘i (a) the hearing was held; or 

(b) the final agency action was taken; or 
(c> the aggrieved party resides or operatesits principal place of business 
in Idaho; or 
(dl the real property or personal property that was the subject of the 
agency decision is located. 
(2) When two (2) ormore petitions for judicial reviewof the sameagency 

action are filed in different counties or are assigned to different district 
judges in the same county, upon motion filed by any party to any of the 
proceedingsfor judicial review of the same agency action, the separate 
consideration of the petitions in different counties or by different district 
judges shall be stayed. The administrative judgein the judicial district in 
which the first petition was filed, after appropriate consultation with the 
affected district judges and the affected administrative judges, shall then 
order consolidation of the judicial review of the petitions before one (1) 
district judge in one (1)county in which a petition for judicial review was 
properly filed, at which time the stay shall be lifted. [I.C., 3 67-5272, as 
added by 1992, ch. 263, § 44, p. 783; a m .  1995, ch. 270, 9 4, p. 868.3 

Compiler’s notes. Section 3 of S.L. 1995, 
ch. 270 is compiled as  6 67-5250. 

67-5273. Time for filing petition for review. - (1)A petition for 
judicial review of a final rule maybe filed at any time,except as limited by 
section 67-5231, Idaho Code. 
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1 (2)  A petition for judicial review of a final order or a preliminary order 
that has become final when it was notreviewed by the agency head or 
preliminary,procedural or intermediate agencyaction undersection 67
5271(2), Idaho Code, must be filed within twenty-eight (28) days of the 
issuance of the final order, the date when the preliminary order became 
final, or the issuance of a preliminary, procedural or intermediate agency 
order, or, if reconsideration is sought, within twenty-eight(281days after the 
decision thereon. A cross-petition for judicial review may be filed within 
fourteen (14)days after a party is served with a copy of the notice of the 
petition for judicial review. 

(3) A petition for judicial reviewof a final agency actionother than a rule 
or order must be filed within twenty-eight (28) days of the agency action, 
except as providedby other provisionof law. The timefor filing a petition for 
review shall be extended during the pendency of the petitioner’s timely 
attempts toexhaust administrative remedies,if the attemptsare clearly not 
frivolous or repetitious. A cross-petition for judicial review may be filed 
within fourteen(14) days after a party is served with a copy of the notice of 
the petition for judicialreview. [LC.,$ 67-5273, as added by 1992, ch. 263, 
6 45, p. 783; am. 1993,ch. 216,s 110,p. 587; am. 1995, ch.270,s 5, p. 868.1 

Compiler’s notes. Sections 109 and 111 of 
S.L. 1993,ch. 216 are compiled as $8 67-5252 
and 67-6519, respectively. 

67-5274. Stay. -The filing of the petition for review .doesnot itself stay 
the effectivenessorenforcement of the agency action. Theagencymay 
grant, or the reviewing court may order, a stay upon appropriate terms. 
D.C., 0 67-5274, as added by 1992, ch. 263, 46, p.783.1 

67-5275. Agency record for judicial review. -(1)within forty-two 
(42) days after the service of the petition, orwithin further time allowedby 
the court, the agency shall transmit to the reviewing court the original ora 

. certified copy of the agency record. The agency record shall consist of: 
(a) the record compiled under section67-5225, Idaho Code, when the 

.̂..... 
agency action was a rule; . .. . . .  
(b) the record compiled under section67-5249, Idaho Code, when the . .  

-sagency action was an order;or .. L . .  .. 
(c) any agency documents expressing theagency action when the agency 
action was neither an order nor a rule. 
(2) By stipulation of all parties to thereview proceedings,the record may 

be shortened. A party unreasonably refusing to stipulate to limit the record 
may be taxed by the court for the additionalcosts. 

(3) The court may require corrections to the record. [I.C., 6 67-5275, as 
added by 1992, ch. 263, $ 47, p.783.1 

67-5276. Additional evidence. - (1) If, before the date set for hear
ing, application is made tothe court for leave to present additional evidence 
and it is shown to the satisfactionof the court that the additional evidence 
is material, relates t o  the validity of the agency action, and that: 


